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Abstract

At its core, the Constitution of Kenya 2010 gives every citizen the democratic right to
participate in their governance fully. The persons include both males, and females, minorities
and marginalized groups, and persons with disabilities. Particularly, Article 81(b) of the
Constitution provides that “the electoral system shall comply with the principle that not
more than two-thirds of the members of elective public bodies shall be of the same gender”.
However, the primary challenge facing the realization of the principle has been how to

actualize it in the Kenyan Parliament.

This paper highlights the historical context of the place of women in leadership positions in

Kenya. It also discusses the challenges faced in implementing the rule and the journey of the

two-thirds principle toward its implementation by the legislation. The paper also examines

whether Parliament's obligation is to enact legislation toward fulfilling the principle as

stated by the High Court's decision.

Introduction

Despite Kenya’s political space being criticized for marginalizing women with regard to
gender-mainstreaming and female empowerment discourse in Kenya, the marginalization of
women still remains a relevant topic of concern in the modern world. Truly, examining the
history of Kenya’s political development highlights how women have been excluded based

on gender from local and national leadership. Wanjiku Kabira, in her book, Time for harvest:

women and constitution-making in Kenya, has expounded on the historical chronology of

the position of women in the Kenyan legal system, where she gives prominence to the
constitutional benefits with respect to the political empowerment of women in Kenya. She

contends that one must understand the grassroots struggles and participation of women in

constitution-making to show an appreciation of women in the legal system. Thus, codifying
the Two-thirds gender rule in the Constitution of Kenya 2010 was instrumental in
appreciating the multidimensional nature of women's struggles for an advanced political

voice.

The Legal Framework


https://home.creaw.org/2019/03/29/two-thirds-gender-rule-journey/
https://home.creaw.org/2019/03/29/two-thirds-gender-rule-journey/
http://kenyalaw.org/caselaw/cases/view/133439/
https://www.africanbookscollective.com/books/time-for-harvest
https://www.africanbookscollective.com/books/time-for-harvest
http://erepository.uonbi.ac.ke/handle/11295/105151
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Essentially, post-2010 has been instrumental for women's empowerment in Kenya. It is
majorly attributed to the enactment of the new Constitution on the 27™ of August 2010.

The new Constitution sought to alter the view that women were incapable of leading by

advancing gender equality and equity at both the local and national levels. Therefore, the

2010 Constitution imposed a moratorium on the constitutional legality of gender bias

because the previous constitutional regime did not forbid sex-based discrimination.

To critically understand the political empowerment of women, one needs to analyze the

extent to which the Constitution of Kenya promotes and advances equality and equity.

Article 27 provides for an indomitable right to equality. While comprehensive in its
provisions, the Constitution conceives equality to include “the full and equal enjoyment of

all rights and fundamental freedoms” irrespective of gender or marital status.

Of grave significance to this paper are Articles 27(6) and 27(8). The former provides that “ To

give full effect to the realization of the rights guaranteed under this Article, the State shall
take legislative and other measures, including affirmative action programmes and policies
designed to redress any disadvantage suffered by individuals or groups because of past
discrimination” while the latter states that, “In addition to the measures contemplated in
clause (6), the State shall take legislative and other measures to implement the principle that
not more than two-thirds of the members of elective or appointive bodies shall be of the

same gender."

The right to equality and equal political representation is also provided for as part of the
national values and principles of governance. Article 10(2) states, "The national values and
principles of governance include—equity, equality and protection of the marginalized
groups.” In this view, the provision of legislative quotas is intended to promote equality and
equity in democratic politics and governance and promote the political rights of women

who have historically been marginalized and exempted from Kenya's political sphere.

The Constitution has expressly provided for equitable gender representation with regard to
County Assemblies. Particularly, Article 177(1) provides for special seats necessary to ensure
that no more than two-thirds of the membership of the assembly shall be of the same

gender. Accordingly, county assemblies meet the threshold for the two-thirds gender rule


https://www.comminit.com/governance-africa/content/women-and-political-leadership-kenya-ten-case-studies
https://profiles.uonbi.ac.ke/maria_nzomo/publications?sort=type&order=asc
https://books.google.co.ke/books?id=nGQqCgAAQBAJ&pg=PA74&dq=Republic+of+Kenya,+Report+of+the+Independent+Review+Commission+(IREC).+(Government+Printer,+2008).&hl=en&sa=X&ved=2ahUKEwi4s6Dam6P7AhXbSfEDHf6pASYQ6AF6BAgKEAI#v=onepage&q=Republic%20of%20Kenya%2C%20Report%20of%20the%20Independent%20Review%20Commission%20(IREC).%20(Government%20Printer%2C%202008).&f=false
https://www.klrc.go.ke/index.php/constitution-of-kenya/112-chapter-four-the-bill-of-rights/part-2-rights-and-fundamental-freedoms/193-27-equality-and-freedom-from-discrimination
https://books.google.co.ke/books?id=pGNzKQflq9AC&q=constitution+of+kenya+2010&dq=constitution+of+kenya+2010&hl=en&sa=X&redir_esc=y
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by design since the Constitution requires them to fill special seats with female members

until the two-thirds gender rule is achieved.

Despite various provisions of the law providing for the implementation of the two-thirds
gender rule, the same is yet to be fully realized. Particularly the 2013 general elections,
which were meant to test the gender equality provision by promising a higher proportion of
female representation, recorded low participation of women in elective positions. The
failure to enact legislation giving effect to the rule led Chief Justice David Maraga (as he was
then) to give an advisory opinion to the president to dissolve the Parliament with regard to

Article 262(7) of the Constitution.

It is important to note that several bills have been brought to Parliament with the aim of

achieving a two-thirds gender rule in the Parliament, but unfortunate to state that all the

bills failed to be enacted. Particularly, Aden Duale introduced a Constitution of Kenya

Amendment Bill No 4 of 2015, which is widely called the Duale Bill. The Bill sought to

increase the number of special seats necessary to ensure that no more than two-thirds of
the members of the Senate and National Assembly are of the same gender. The special
seats were to be determined after the general elections' results were declared. The Bill
similarly sought to introduce a “sunset clause”, which wanted to have gender top-up
nominations lapse after 20 years from the time the first general elections are held after the
amendment is implemented. However, the sunset provision was considered troublesome if
the barriers to women's election had not been removed by the time it ran out. However,
establishing term limits raises questions about their legality because they infringe on the will
of the people. Despite attempts to pass the Bill, it was rejected after it was tabled and

debated in the National Assembly.

The Chepkonga Bill was also tabled and brought to Parliament to implement the principle.
The Bill aimed to alter Article 81(b) of the Constitution by inserting progressive
implementation in the provision. It majorly placed emphasis on electing women through
civic education, capacity building, and facilitating the participation of political parties to

achieve the two-thirds gender principle. The Bill was, however, rejected as it subverted from

the Supreme Court Advisory opinion, which had stipulated the deadline for the

implementation of the two-thirds gender rule.


https://www.standardmedia.co.ke/politics/article/2001387256/how-parliamentarians-failed-four-times-to-enact-bill-on-gender-rule
https://www.standardmedia.co.ke/politics/article/2001387256/how-parliamentarians-failed-four-times-to-enact-bill-on-gender-rule
https://constitutionnet.org/news/kenyas-failure-implement-two-third-gender-rule-prospect-unconstitutional-parliament
https://constitutionnet.org/news/kenyas-failure-implement-two-third-gender-rule-prospect-unconstitutional-parliament
https://www.ngeckenya.org/news/6086/political-parties-reject-chepkonga-s-bill--urge-tabling-of-twg-proposal
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The Blame Game on Parliament

Many political analysts and scholars have debated whether it is the role of Parliament to

enact and give effect to the two-thirds gender principle as argued by the judiciary through

its advisory opinion. Despite the efforts by Parliament to formulate bills to give effect to the

principle, there is no express provision in the Constitution of Kenya 2010 that mandates
Parliament comply with the rule. The Constitution in Articles 177 and 197, however,
expressly provides for the creation of special seats to ensure compliance with the gender

principle with respect to Members of the County Assembly.

Admittedly, if the Kenyan people so desired for the principle to be passed, they would have
expressly given Parliament the duty to pass such legislation as they did with regard to the

Members of the County Assembly in Article 177 and 197.

Article 27 of the Constitution obliges the state to take measures to ensure a two-thirds
principle in all elective and appointive positions. The provision clearly provides for the state
as a body, not Parliament as an institution. Accordingly put therefore, there is no express
command by the Constitution on Parliament as a body to enact the two-thirds gender rule
as regards Members of Parliament. To lend further support to this view, the two-thirds
gender rule for members of Parliament is not a piece of legislation contemplated by Article
261(1) of the Fifth Schedule of the Constitution. In actuality, the pertinent Fifth Schedule
does not mention any legislation that must be passed by Parliament pursuant to article 27

of the Constitution and for which Parliament has been so harshly criticized.

It is further argued that the state, as provided for in Article 27, can also refer to the
electorate, who are the citizens. Thus, it is the obligation of the people, in the exercise of
their democratic right through elections, to give effect to the gender principle by ensuring

they elect representatives to ensure compliance with regard to elective positions.
Conclusion

The implementation and realization of the two-thirds gender rule is no walk in the park. As
much as the people of Kenya want the principle to be fully realized, legislation should be
enacted to expressly expound on the provisions providing for gender representation to

avoid ambiguities that undermine the spirit of the Constitution. Moreover, the position of


https://katibainstitute.org/parliaments-mischief-on-two-thirds-gender-rule/
https://www.theelephant.info/features/2020/10/09/fear-and-loathing-in-kenyas-parliament/
https://www.theelephant.info/videos/2020/10/06/waikwa-wanyoike-maraga-advisory-means-parliament-now-unconstitutional/
https://www.theelephant.info/videos/2020/10/06/waikwa-wanyoike-maraga-advisory-means-parliament-now-unconstitutional/
https://www.standardmedia.co.ke/opinion/article/2001387262/why-parliament-has-been-wrongly-rebuked-on-two-thirds-gender-rule
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Parliament should clearly be stated with regard to their role in enacting and giving effect to

the two-thirds gender rule.
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